Comparison of the ADA, 1991 Regulations, 
ADAAA, ADAAA NPRM, and ADAAA Final Rule

	Issue
	ADA

(as construed by the courts)
	1991 Regulations
	ADA Amendments Act

	2009 NPRM
	2011 Final Rule

	Scope of the Definition of Disability: In General
	(2) Disability.--The term "disability" means, with respect to an

individual—

(A) a physical or mental impairment that substantially limits one

or more of the major life activities of such individual;
(B) a record of such an impairment; or
(C) being regarded as having such an impairment.

NOTE: In several cases, the Supreme Court has narrowly construed this definition in a way that has led lower courts to exclude a range of individuals from coverage, including individuals with diabetes, epilepsy, cancer, muscular dystrophy, and artificial limbs.


	
(g) Disability means, with respect to an individual—

(1) A physical or mental impairment that substantially limits one or more of the major life activities of such individual;

(2) A record of such an impairment; or

(3) Being regarded as having such an impairment.

29 C.F.R.  § 1630.2 (g)


	(1) DISABILITY.—The term ‘disability’ means, with respect

to an individual—

(A) a physical or mental impairment that substantially

limits one or more major life activities of such individual;

(B) a record of such an impairment; or

(C) being regarded as having such an impairment

(as described in paragraph (3))
42 U.S.C. § 12102 (1)


	
(g) Disability means, with respect to an individual— 
(1) A physical or mental impairment that substantially limits one or more of the major life activities of such individual;

(2) A record of such an impairment; or

(3) Being regarded as having such an impairment (as described in section (l)).
Regulations to Implement the Equal Employment Provisions of the Americans with Disabilities Act, as Amended (“ADAAA NPRM”), 74 Fed. Reg. 48440 (proposed Sept. 23, 2009) 


	
(g)  Definition of “disability.” 

(1)  In general.  Disability means, with respect to an individual— 

 (i)  A physical or mental impairment that substantially limits one or more of the major life activities of such individual;

(ii)  A record of such an impairment; or

(iii) Being regarded as having such an impairment as described in paragraph (l) of this section.  This means that the individual has been subjected to an action prohibited by the ADA as amended because of an actual or perceived impairment that is not both “transitory and minor.” 

(2)  An individual may establish coverage under any one or more of these three prongs of the definition of disability, i.e., paragraphs (g)(1)(i) (the “actual disability” prong),  (g)(1)(ii) (the “record of” prong), and/or (g)(1)(iii) (the “regarded as” prong) of this section.

(3)   Where an individual is not challenging a covered entity’s failure to make reasonable accommodations and does not require a reasonable accommodation, it is generally unnecessary to proceed under the “actual disability” or “record of” prongs, which require a showing of an impairment that substantially limits a major life activity or a record of such an impairment.  In these cases, the evaluation of coverage can be made solely under the “regarded as” prong of the definition of disability, which does not require a showing of an impairment that substantially limits a major life activity or a record of such an impairment.  An individual may choose, however, to proceed under the “actual disability” and/or “record of” prong regardless of whether the individual is challenging a covered entity’s failure to make reasonable accommodations or requires a reasonable accommodation.
To be codified at 29 C.F.R.  § 1630.2 (g)

	“Physical or Mental Impairment”
	Undefined in original statute
	
(h) Physical or mental impairment means:

(1) Any physiological disorder, or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological, musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or

(2) Any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities.

29 C.F.R.  § 1630.2 (h)
	
	
(h)  Physical or mental impairment means:

(1) Any physiological disorder, or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological, musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive, genitourinary, hemic and lymphatic, skin, and endocrine; or

(2) Any mental or psychological disorder, such as an intellectual disability (formerly termed mental retardation), organic brain syndrome, emotional or mental illness, and specific learning disabilities.
ADAAA NPRM, 74 Fed. Reg. 48440 (proposed Sept. 23, 2009)
	
(h)  Physical or mental impairment means—

(1) Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more body systems, such as neurological, musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive, genitourinary, immune, circulatory, hemic, lymphatic, skin, and endocrine; or  
(2) Any mental or psychological disorder, such as an intellectual disability (formerly termed “mental retardation”), organic brain syndrome, emotional or mental illness, and specific learning disabilities.
To be codified at 29 C.F.R.  § 1630.2 (h)

	“Substantially Limits”
	The Court held in Toyota Motor Mfg. of Kentucky v. Williams that an impairment “substantially limits” a “major life activity” if it “prevents or severely restricts the individual” from performing the activity. 534 U.S. 184, 198 (2002).
NOTE: Courts adopted the 1991 regulation regarding substantially limits
	
(j) Substantially limits 
(1) The term substantially limits means:

(i) Unable to perform a major life activity that the average person in the general population can perform; or

(ii) Significantly restricted as to the condition, manner or duration under which an individual can perform a particular major life activity as compared to the condition, manner, or duration under which the average person in the general population can perform that same major life activity.

29 C.F.R.  § 1630.2 (j)(1)
	RULES OF CONSTRUCTION REGARDING THE DEFINITION

OF DISABILITY.
The definition of ‘disability’ in paragraph (1)

shall be construed in accordance with the following:

(A) The definition of disability in this Act shall be

construed in favor of broad coverage of individuals under

this Act, to the maximum extent permitted by the terms

of this Act.

 (B) The term ‘substantially limits’ shall be interpreted

consistently with the findings and purposes of the ADA

Amendments Act of 2008.

(C) An impairment that substantially limits one major

life activity need not limit other major life activities in

order to be considered a disability
42 U.S.C. § 12102(4)(A-C).
	
Several Rules of Construction Throughout the Document

(j) Substantially Limits—
(1) In general.   An impairment is a disability within the meaning of this section if it “substantially limits” the ability of an individual to perform a major life activity as compared to most people in the general population. An impairment need not prevent, or significantly or severely restrict, the individual from performing a major life activity in order to be considered a disability. 
ADAAA NPRM, 74 Fed. Reg. 48440 (proposed Sept. 23, 2009) 
	
(j) Substantially limits
(1)  Rules of construction.  The following rules of construction apply when determining whether an impairment substantially limits an individual in a major life activity: 

(i)  The term “substantially limits” shall be construed broadly in favor of expansive coverage, to the maximum extent permitted by the terms of the ADA.  “Substantially limits” is not meant to be a demanding standard.

(ii)  An impairment is a disability within the meaning of this section if it substantially limits the ability of an individual to perform a major life activity as compared to most people in the general population.  An impairment need not prevent, or significantly or severely restrict, the individual from performing a major life activity in order to be considered substantially limiting.  Nonetheless, not every impairment will constitute a disability within the meaning of this section.

(iii)  The primary object of attention in cases brought under the ADA should be whether covered entities have complied with their obligations and whether discrimination has occurred, not whether an individual’s impairment substantially limits a major life activity.  Accordingly, the threshold issue of whether an impairment “substantially limits” a major life activity should not demand extensive analysis.

(iv)  The determination of whether an impairment substantially limits a major life activity requires an individualized assessment.  However, in making this assessment, the term “substantially limits” shall be interpreted and applied to require a degree of functional limitation that is lower than the standard for “substantially limits” applied prior to the ADAAA.  

 (v)  The comparison of an individual’s performance of a major life activity to the performance of the same major life activity by most people in the general population usually will not require scientific, medical, or statistical analysis.  Nothing in this paragraph is intended, however, to prohibit the presentation of scientific, medical, or statistical evidence to make such a comparison where appropriate.

(vi)  The determination of whether an impairment substantially limits a major life activity shall be made without regard to the ameliorative effects of mitigating measures.  However, the ameliorative effects of ordinary eyeglasses or contact lenses shall be considered in determining whether an impairment substantially limits a major life activity.  

(vii)  An impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active.  

(viii)  An impairment that substantially limits one major life activity need not substantially limit other major life activities in order to be considered a substantially limiting impairment.  

 (ix) The six-month “transitory” part of the “transitory and minor” exception to “regarded as” coverage in § 1630.15(f) does not apply to the definition of “disability” under paragraphs (g)(1)(i) (the “actual disability” prong) or (g)(1)(ii) (the “record of” prong) of this section.  The effects of an impairment lasting or expected to last fewer than six months can be substantially limiting within the meaning of this section.

(2) Non-applicability to the “regarded as” prong.  Whether an individual’s impairment “substantially limits” a major life activity is not relevant to coverage under paragraph (g)(1)(iii) (the “regarded as” prong) of this section.
To be codified at 29 C.F.R.  § 1630.2 (j)(1-2)

	
	Three Lists – Consistently Limits, Sometimes Limits, Usually Not
	

	
	(5)  Examples of Impairments that Will Consistently Meet the Definition of Disability
(i) Interpreting the definition of disability broadly and without extensive analysis as required under the ADA Amendments Act, some types of impairments will consistently meet the definition of disability.  Because of certain characteristics associated with these impairments, the individualized assessment of the limitations on a person can be conducted quickly and easily, and will consistently result in a determination that the person is substantially limited in a major life activity.  

(6)  Examples of Impairments that May Be Disabling for Some Individuals But Not For Others—(i) In addition to the examples in paragraph (j)(5) of this section of types of impairments that will consistently meet the definition of disability, other types of impairments may be disabling for some individuals but not for others, and therefore may require more analysis in order to determine whether or not they substantially limit an individual in performing of a major life activity.  The standards for determining whether such an impairment has been shown to be a disability are intended to be construed in favor of broad coverage, and should not demand an extensive analysis.  

(8)  Impairments That Are Usually Not Disabilities.  Temporary, non-chronic impairments of short duration with little or no residual effects (such as the common cold, seasonal or common influenza, a sprained joint, minor and non-chronic gastrointestinal disorders, or a broken bone that is expected to heal completely) usually will not substantially limit a major life activity.
ADAAA NPRM, 74 Fed. Reg. 48441-43 (proposed Sept. 23, 2009)
	(3)  Predictable assessments
(i) The principles set forth in paragraphs (j)(1)(i) through (ix) of this section are intended to provide for more generous coverage and application of the ADA’s prohibition on discrimination through a framework that is predictable, consistent, and workable for all individuals and entities with rights and responsibilities under the ADA as amended.   

(ii) Applying the principles set forth in paragraphs (j)(1)(i) through (ix) of this section, the individualized assessment of some types of impairments will, in virtually all cases, result in a determination of coverage under paragraphs (g)(1)(i) (the “actual disability” prong) or (g)(1)(ii) (the “record of” prong) of this section.  Given their inherent nature, these types of impairments will, as a factual matter, virtually always be found to impose a substantial limitation on a major life activity.  Therefore, with respect to these types of impairments, the necessary individualized assessment should be particularly simple and straightforward.  

(iii)  For example, applying the principles set forth in paragraphs (j)(1)(i) through (ix) of this section, it should easily be concluded that the following types of impairments will, at a minimum, substantially limit the major life activities indicated:  deafness substantially limits hearing; blindness substantially limits seeing; an intellectual disability (formerly termed mental retardation) substantially limits brain function; partially or completely missing limbs or mobility impairments requiring the use of a wheelchair substantially limit musculoskeletal function; autism substantially limits brain function; cancer substantially limits normal cell growth; cerebral palsy substantially limits brain function; diabetes substantially limits endocrine function; epilepsy substantially limits neurological function; Human Immunodeficiency Virus (HIV) infection substantially limits immune function; multiple sclerosis substantially limits neurological function; muscular dystrophy substantially limits neurological function; and major depressive disorder, bipolar disorder, post-traumatic stress disorder, obsessive compulsive disorder, and schizophrenia substantially limit  brain function.  The types of impairments described in this section may substantially limit additional major life activities not explicitly listed above.
To be codified at 29 C.F.R.  § 1630.2 (j)(3)

	
	“Condition, Manner, or Duration”
	
(2) The following factors should be considered in determining whether an individual is substantially limited in a major life activity:

(i) The nature and severity of the impairment;

(ii) The duration or expected duration of the impairment; and

(iii) The permanent or long term impact, or the expected permanent or long term impact of or resulting from the impairment.

29 C.F.R.  § 1630.2 (j)(2)


	
	
Concept of “condition, manner, or duration” eliminated from the NPRM
	
(4)  Condition, manner, or duration—

(i)   At all times taking into account the principles in paragraphs (j)(1)(i)  through (ix) of this section, in determining whether an individual is substantially limited in a major life activity, it may be useful in appropriate cases to consider, as compared to most people in the general population, the condition under which the individual performs the major life activity; the manner in which the individual performs the major life activity; and/or the duration of time it takes the individual to perform the major life activity, or for which the individual can perform the major life activity.  

(ii)  Consideration of facts such as condition, manner, or duration may include, among other things, consideration of the difficulty, effort, or time required to perform a major life activity; pain experienced when performing a major life activity; the length of time a major life activity can be performed; and/or the way an impairment affects the operation of a major bodily function.  In addition, the non-ameliorative effects of mitigating measures, such as negative side effects of medication or burdens associated with following a particular treatment regimen, may be considered when determining whether an individual’s impairment substantially limits a major life activity.  

(iii)  In determining whether an individual has a disability under the “actual disability” or “record of” prongs of the definition of disability, the focus is on how a major life activity is substantially limited, and not on what outcomes an individual can achieve.  For example, someone with a learning disability may achieve a high level of academic success, but may nevertheless be substantially limited in the major life activity of learning because of the additional time or effort he or she must spend to read, write, or learn compared to most people in the general population.  

(iv)  Given the rules of construction set forth in paragraphs (j)(1)(i) through (ix) of this section, it may often be unnecessary to conduct an analysis involving most or all of these types of facts.  This is particularly true with respect to impairments such as those described in paragraph (j)(3)(iii) of this section, which by their inherent nature should be easily found to impose a substantial limitation on a major life activity, and for which the individualized assessment should be particularly simple and straightforward.
To be codified at 29 C.F.R.  § 1630.2 (j)(4)

	The “Major Life Activity” Requirement
	Undefined in original statute

NOTE: In the Williams case, the Supreme Court ruled that a “major life activity” must be an activity that is “of central importance to most people’s daily

lives.” 534 U.S. 184

	
(i) Major Life Activities means functions such as caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.

29 C.F.R.  § 1630.2 (i)


	(2) MAJOR LIFE ACTIVITIES.—

(A) IN GENERAL. 

For purposes of paragraph (1), major

life activities include, but are not limited to, caring for

oneself, performing manual tasks, seeing, hearing, eating,

sleeping, walking, standing, lifting, bending, speaking,

breathing, learning, reading, concentrating, thinking,

communicating, and working.

(B) MAJOR BODILY FUNCTIONS.—For purposes of paragraph

(1), a major life activity also includes the operation

of a major bodily function, including but not limited to,

functions of the immune system, normal cell growth, digestive,

bowel, bladder, neurological, brain, respiratory, circulatory,

endocrine, and reproductive functions.
42 U.S.C. § 12102(2)

	
(i) Major Life Activities are those basic activities, including major bodily functions, that most people in the general population can perform with little or no difficulty.  Major life activities include, but are not limited to:

(1)  Caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, sitting, reaching, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, interacting with others, and working; and

(2)  The operation of major bodily functions, including functions of the immune system, special sense organs, and skin; normal cell growth; and digestive, genitourinary, bowel, bladder, neurological, brain, respiratory, circulatory, cardiovascular, endocrine, hemic, lymphatic, musculoskeletal, and reproductive functions.
ADAAA NPRM, 74 Fed. Reg. 48440 (proposed Sept. 23, 2009)   
	(i) Major life activities—(1) In general.   Major life activities include, but are not limited to:

(i) Caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, sitting, reaching, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, interacting with others, and working; and

(ii)  The operation of a major bodily function, including functions of the immune system, special sense organs and skin; normal cell growth; and digestive, genitourinary, bowel, bladder, neurological, brain, respiratory, circulatory, cardiovascular, endocrine, hemic, lymphatic, musculoskeletal, and reproductive functions.   The operation of a major bodily function includes the operation of an individual organ within a body system.


(2)  In determining other examples of major life activities, the term “major” shall not be interpreted strictly to create a demanding standard for disability.  ADAAA Section 2(b)(4) (Findings and Purposes).  Whether an activity is a “major life activity” is not determined by reference to whether it is of “central importance to daily life.”
To be codified at 29 C.F.R.  § 1630.2 (i)


	
	Major Life Activity of “Working”
	
3) With respect to the major life activity of working —

(i) The term substantially limits means significantly restricted in the ability to perform either a class of jobs or a broad range of jobs in various classes as compared to the average person having comparable training, skills and abilities. The inability to perform a single, particular job does not constitute a substantial limitation in the major life activity of working.

(ii) In addition to the factors listed in paragraph (j)(2) of this section, the following factors may be considered in determining whether an individual is substantially limited in the major life activity of “working”:

(A) The geographical area to which the individual has reasonable access;

(B) The job from which the individual has been disqualified because of an impairment, and the number and types of jobs utilizing similar training, knowledge, skills or abilities, within that geographical area, from which the individual is also disqualified because of the impairment (class of jobs); and/or

(C) The job from which the individual has been disqualified because of an impairment, and the number and types of other jobs not utilizing similar training, knowledge, skills or abilities, within that geographical area, from which the individual is also disqualified because of the impairment (broad range of jobs in various classes).

29 C.F.R.  § 1630.2 (j)(3)


	
	
(7) With respect to the major life activity of working, —  

(i) An individual with a disability will usually be substantially limited in another major life activity, therefore generally making it unnecessary to consider whether the individual is substantially limited in working. 

(ii) An impairment substantially limits the major life activity of working if it substantially limits an individual’s ability to perform, or to meet the qualifications for, the type of work at issue.  Whether an impairment substantially limits the major life activity of working must be construed broadly to the maximum extent permitted under the ADA and should not demand extensive analysis.  

(iii) Type of Work 

(A)  The type of work at issue includes the job the individual has been performing, or for which the individual is applying, and jobs with similar qualifications or job-related requirements which the individual would be substantially limited in performing because of the impairment.  

(B) The type of work at issue may often be determined by reference to the nature of the work an individual is substantially limited in performing because of an impairment as compared to most people having comparable training, skills, and abilities.  Examples of types of work include, but are not limited to:  commercial truck driving (i.e., driving those types of trucks specifically regulated by the U.S. Department of Transportation as commercial motor vehicles), assembly line jobs, food service jobs, clerical jobs, or law enforcement jobs.  

(C) The type of work at issue may also be determined by reference to job-related requirements that an individual is substantially limited in meeting because of an impairment as compared to most people performing those jobs.  Examples of job-related requirements that are characteristic of types of work include, but are not limited to, jobs requiring:  repetitive bending, reaching, or manual tasks; repetitive or heavy lifting; prolonged sitting or standing; extensive walking; driving; working under certain conditions, such as in workplaces characterized by high temperatures, high noise levels, or high stress; or working rotating, irregular, or excessively long shifts.
ADAAA NPRM, 74 Fed. Reg. 48442 (proposed Sept. 23, 2009)
	
Discussion removed from the regulatory language; 

Appendix provides:

The Commission has removed from the text of the regulations a discussion of the major life activity of working.  This is consistent with the fact that no other major life activity receives special attention in the regulation, and with the fact that, in light of the expanded definition of disability established by the Amendments Act, this major life activity will be used in only very targeted situations.

In most instances, an individual with a disability will be able to establish coverage by showing substantial limitation of a major life activity other than working; impairments that substantially limit a person’s ability to work usually substantially limit one or more other major life activities.


*****

In the rare cases where an individual has a need to demonstrate that an impairment substantially limits him or her in working, the individual can do so by showing that the impairment substantially limits his or her ability to perform a class of jobs or broad range of jobs in various classes as compared to most people having comparable training, skills, and abilities.  

*****

Demonstrating a substantial limitation in performing the unique aspects of a single specific job is not sufficient to establish that a person is substantially limited in the major life activity of working.

A class of jobs may be determined by reference to the nature of the work that an individual is limited in performing (such as commercial truck driving, assembly line jobs, food service jobs, clerical jobs, or law enforcement jobs) or by reference to job-related requirements that an individual is limited in meeting (for example, jobs requiring repetitive bending, reaching, or manual tasks, jobs requiring repetitive or heavy lifting, prolonged sitting or standing, extensive walking, driving, or working under conditions such as high temperatures or noise levels).
_ Fed. Reg. _

	Mitigating Measures
	Not considered in original statute

NOTE: One way in which the Supreme Court narrowed the group of people covered under the ADA was by ruling, in the case of Sutton v. United Airlines, that mitigating measures (such as medication or devices) were to be taken into account in determining whether a person was substantially limited in a major life activity.  Thus, if medication or devices enabled a person with an impairment to function well, that person was often held by a court not to have a disability under the ADA – even if the impairment was the basis for discrimination.
	
	(E)(i) The determination of whether an impairment

substantially limits a major life activity shall be made

without regard to the ameliorative effects of mitigating

measures such as
(I) medication, medical supplies, equipment, or

appliances, low-vision devices (which do not include

ordinary eyeglasses or contact lenses), prosthetics

including limbs and devices, hearing aids and cochlear

implants or other implantable hearing devices, mobility

devices, or oxygen therapy equipment and supplies;

(II) use of assistive technology;

(III) reasonable accommodations or auxiliary aids

or services; or

(IV) learned behavioral or adaptive neurological

modifications.

(ii) The ameliorative effects of the mitigating measures

of ordinary eyeglasses or contact lenses shall be considered

in determining whether an impairment substantially limits

a major life activity.

(iii) As used in this subparagraph—

(I) the term ‘ordinary eyeglasses or contact lenses’

means lenses that are intended to fully correct visual

acuity or eliminate refractive error; and

(II) the term ‘low-vision devices’ means devices

that magnify, enhance, or otherwise augment a visual image.
42 U.S.C. § 12102(4)(E)
	
(3)  Ameliorative Effects of Mitigating Measures Not Considered
(i) 
The ameliorative effects of mitigating measures shall not be considered in determining whether an impairment substantially limits a major life activity.  To the extent cases pre-dating the 2008 Amendments Act reasoned otherwise, they are contrary to the law as amended.  See 2008 House Judiciary Committee Report at 20-21 (citing, e.g., McClure v. General Motors Corp., 75 Fed. Appx. 983 (5th Cir. 2003) (court held that individual with muscular dystrophy who with the mitigating measure of “adapting” how he performed manual tasks had successfully learned to live and work with his disability was therefore not an individual with a disability); Orr v. Wal-Mart Stores, Inc., 297 F.3d 720 (8th Cir.                                                                                                     2002) (court held that Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999),  required consideration of the ameliorative effects of plaintiff’s careful regimen of medicine, exercise and diet, and declined to consider impact of uncontrolled diabetes on plaintiff’s ability to see, speak, read, and walk); Todd v. Academy Corp., 57 F. Supp. 2d 448, 452 (S.D. Tex. 1999) (court held that because medication reduced the frequency and intensity of plaintiff’s seizures, he was not disabled)).
(ii)   
Mitigating measures include, but are not limited to:

(A) Medication, medical supplies, equipment, or appliances, low-vision devices (defined as devices that magnify, enhance, or otherwise augment a visual image, but not including ordinary eyeglasses or contact lenses), prosthetics including limbs and devices, hearing aids and cochlear implants or other implantable hearing devices, mobility devices, or oxygen therapy equipment and supplies;

(B) Use of assistive technology;

(C) Reasonable accommodations or “auxiliary aids or services” (as defined by 42 U.S.C. § 12103(1));

(D) Learned behavioral or adaptive neurological modifications; or

(E) Surgical interventions, except for those that permanently eliminate an impairment.
(iii)  An individual who, because of use of medication or another mitigating measure, has experienced no limitations, or only minor limitations, related to an impairment nevertheless has a disability if the impairment would be substantially limiting without the mitigating measure.

(iv) The ameliorative effects of ordinary eyeglasses or contact lenses shall be considered when determining whether an impairment substantially limits a major life activity.  The term “ordinary eyeglasses or contact lenses” is defined in the ADA as amended as lenses that are “intended to fully correct visual acuity or to eliminate refractive error.”
ADAAA NPRM, 74 Fed. Reg. 48440 (proposed Sept. 23, 2009)


	(5)  Examples of mitigating measures—Mitigating measures include, but are not limited to:

(i)  Medication, medical supplies, equipment, or appliances, low-vision devices (defined as devices that magnify, enhance, or otherwise augment a visual image, but not including ordinary eyeglasses or contact lenses), prosthetics including limbs and devices, hearing aid(s) and cochlear implant(s) or other implantable hearing devices, mobility devices, and oxygen therapy equipment and supplies;  

(ii)   Use of assistive technology;

(iii)  Reasonable accommodations or “auxiliary aids or services” (as defined by 42 U.S.C. § 12103(1));

(iv)   Learned behavioral or adaptive neurological modifications; or

(v)   Psychotherapy, behavioral therapy, or physical therapy.
NOTE: Surgical Interventions not included in Final Regulation
To be codified at 29 C.F.R.  § 1630.2 (j)(5)

(6)  Ordinary eyeglasses or contact lenses—defined.  Ordinary eyeglasses or contact lenses are lenses that are intended to fully correct visual acuity or to eliminate refractive error.
To be codified at 29 C.F.R.  § 1630.2 (j)(6)

	Episodic Conditions and Multiple Major Life Activities
	Not considered in original statute

NOTE: Some lower courts have held that individuals must be limited in more than one major life activity in order to have a disability under the law. Other courts have held that episodic or intermittent impairments, such as epilepsy or post-traumatic stress disorder, are not covered under the law.


	
	An impairment that is episodic or in remission

is a disability if it would substantially limit a major life

activity when active.
42 U.S.C. § 12102(4)(D)
	
(4) Impairments that are Episodic or in Remission.  
An impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active.  Examples may include, but are not limited to, impairments such as epilepsy, hypertension, multiple sclerosis, asthma, cancer, and psychiatric disabilities such as depression, bipolar disorder, and post-traumatic stress disorder.
ADAAA NPRM, 74 Fed. Reg. 48441 (proposed Sept. 23, 2009)
	See Rule of Construction # (vii)

(vii)  An impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active. 
To be codified at 29 C.F.R.  § 1630.2 (j)(1)(vii)

	Regarded as Having a Disability 
	In the third prong of the definition of disability, the ADA covers people with impairments who are “regarded as” disabled.  In the Sutton case, the Supreme Court established a very high requirement for an individual to show that he or she is substantially limited in working – essentially requiring the individual to prove that the covered entity that engaged in the discrimination also believed that many other employers would have discriminated against that individual as well.  More generally, lower courts have required individuals to show what was in a covered entity’s head in order to establish coverage under the “regarded as” prong.


	
(l) Is regarded as having such an impairment means:

(1) Has a physical or mental impairment that does not substantially limit major life activities but is treated by a covered entity as constituting such limitation;

(2) Has a physical or mental impairment that substantially limits major life activities only as a result of the attitudes of others toward such impairment; or

(3) Has none of the impairments defined in paragraph (h) (1) or (2) of this section but is treated by a covered entity as having a substantially limiting impairment

29 C.F.R.  § 1630.2 (l)
	(3) REGARDED AS HAVING SUCH AN IMPAIRMENT.
For purposes

of paragraph (1)(C):

(A) An individual meets the requirement of ‘being

regarded as having such an impairment’ if the individual

establishes that he or she has been subjected to an action

prohibited under this Act because of an actual or perceived

physical or mental impairment whether or not the impairment

limits or is perceived to limit a major life activity.

(B) Paragraph (1)(C) shall not apply to impairments

that are transitory and minor. A transitory impairment

is an impairment with an actual or expected duration of

6 months or less.
42 U.S.C. § 12102(3)

	
(l)  “Is regarded as having such an impairment”— 

(1) In General.  An individual is “regarded as” having a disability if the individual is subjected to an action prohibited by this part, including non-selection, demotion, termination, or denial of any other term, condition, or privilege of employment, based on an actual or perceived physical or mental impairment, whether or not the impairment limits or is perceived to limit a major life activity.  Proof that the individual was subjected to a prohibited employment action, e.g., excluded from one job, because of an impairment (other than an impairment that is transitory and minor, as discussed below) is sufficient to establish coverage under the “regarded as” definition.  2008 House Committee on Educ. and Labor Report at 12-14; 2008 Senate Managers’ Statement at 9-10.  Evidence that the employer believed the individual was substantially limited in any major life activity is not required.  
ADAAA NPRM, 74 Fed. Reg. 48443 (proposed Sept. 23, 2009)

	(l) “Is regarded as having such an impairment.”  The following principles apply under the “regarded as” prong of the definition of disability (paragraph (g)(1)(iii) of this section) above: 

(1) Except as provided in § 1630.15(f), an individual is “regarded as having such an impairment” if the individual is subjected to a prohibited action because of an actual or perceived physical or mental impairment, whether or not that impairment substantially limits, or is perceived to substantially limit, a major life activity.  Prohibited actions include but are not limited to refusal to hire, demotion, placement on involuntary leave, termination, exclusion for failure to meet a qualification standard, harassment, or denial of any other term, condition, or privilege of employment 

(2)  Except as provided in § 1630.15(f), an individual is “regarded as having such an impairment” any time a covered entity takes a prohibited action against the individual because of an actual or perceived impairment, even if the entity asserts, or may or does ultimately establish, a defense to such action.

(3) Establishing that an individual is “regarded as having such an impairment” does not, by itself, establish liability.  Liability is established under title I of the ADA only when an individual proves that a covered entity discriminated on the basis of disability within the meaning of section 102 of the ADA, 42 U.S.C. 12112.
To be codified at 29 C.F.R.  § 1630.2 (l)

	
	Actions Taken Based on Symptoms of an Impairment or Based on Use of Mitigating Measures
	
	
	(2) Actions Taken Based on Symptoms of an Impairment or Based on Use of Mitigating Measures.
A prohibited action based on an actual or perceived impairment includes, but is not limited to, an action based on a symptom of such an impairment, or based on medication or any other mitigating measure used for such an impairment.

(i)  Example 1:  An individual who is not hired for a driving job because he takes anti-seizure medication is regarded as having a disability, even if the employer is unaware of the reason the employee is taking the medication.

(ii)  Example 2:  An employer that refuses to hire someone with a facial tic regards the individual as having a disability, even if the employer does not know that the facial tic is caused by Tourette’s Syndrome.
ADAAA NPRM, 74 Fed. Reg. 48443 (proposed Sept. 23, 2009)
	NOTE: Concept not included in Final Regulation

Preamble

In light of the complexity of this issue, the Commission believes that it requires a more comprehensive treatment than is possible in this regulation.  Therefore, the final regulations do not explicitly address the issue of discrimination based on symptoms or mitigating measures under the “regarded as” prong.  No negative inference concerning the merits of this issue should be drawn from this deletion.  The Commission’s existing position, as expressed in its policy guidance, court filings, and other regulatory and sub-regulatory documents, remains unchanged.
_ Fed. Reg. _

	
	
“Transitory and Minor” Exception
	
	
See 42 U.S.C. § 12102(3)(B)

	
(3) Impairments That Are Transitory and Minor.  
An individual may not establish coverage under this prong where the impairment that is the basis for the covered entity’s action is both transitory (lasting or expected to last for six months or less) and minor.
ADAAA NPRM, 74 Fed. Reg. 48443 (proposed Sept. 23, 2009)
	
1630.15 (f) Claims based on transitory and minor impairments under the “regarded as” prong.  
It may be a defense to a charge of discrimination by an individual claiming coverage under the “regarded as” prong of the definition of disability that the impairment is (in the case of an actual impairment) or would be (in the case of a perceived impairment) “transitory and minor.”  To establish this defense, a covered entity must demonstrate that the impairment is both “transitory” and “minor.”  Whether the impairment at issue is or would be “transitory and minor” is to be determined objectively.  A covered entity may not defeat “regarded as” coverage of an individual simply by demonstrating that it subjectively believed the impairment was transitory and minor; rather, the covered entity must demonstrate that the impairment is (in the case of an actual impairment) or would be (in the case of a perceived impairment) both transitory and minor.  For purposes of this section, “transitory” is defined as lasting or expected to last six months or less.
To be codified at 1630.15 (f)
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