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Moral Conflict and Liberty:
Gay Rights and Religion

Chai R. Feldblum'
L INTRODUCTION

Imagine that you and your same-sex male partner got
married last year in Massachusetts and are now planning a
delayed honeymoon in Tennessee. You search the Web and
find a lovely guesthouse in your price range. Nothing about the
guesthouse’s description on the Web site makes you think you
will not be welcome there. You make reservations through the
Web site.

The two of you arrive at the guesthouse, sporting your
wedding rings and calling each other “honey.” The owner of
the guesthouse asks if you are gay. You answer that you are
and explain that this is your delayed honeymoon. The owner is
very gracious and courteous, but explains that you cannot stay
in his guesthouse unless you agree to sleep in separate rooms
and also agree not to engage in any sexual activity during your
stay. He explains that his religion requires that he “love the
sinner, but hate the sin.” For this reason, you are welcome to
stay at his guesthouse, but only if you do not use his facilities
to carry out sinful activities.

The owner also gives you a list of guesthouses in town
that do allow gay couples to stay in the same room. And, he

t Professor of Law, Georgetown University Law Center. A version of this
paper was first delivered at Brooklyn Law School as part of the Symposium on Justice
Blackmun and Judicial Biography in September 2005. A subsequent version of the
paper was presented during a meeting hosted by the Becket Fund in December 2005.
The Becket Fund meeting was expressly designed to consider the impact that legal
recognition of civil marriage for same-sex couples might have on religious people. See
Scholars’ Conference on Same-Sex Marriage and Religious Liberty, http://www.becket
fund.org/index.php/article/494.html (last visited Sept. 27, 2006). Preparing a paper for
that meeting both gave me an opportunity, and forced me, to engage with an issue that
I had considered only briefly in previous scholarship. I benefited greatly from
questions and comments in both venues. This article appears in this law review and,
with some revisions, it will appear in a book of the various papers delivered at the
Becket Fund meeting. I am indebted to the research assistance of Amy Simmerman
and Alyssa Rayman-Read.
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62 BROOKLYN LAW REVIEW [Vol. 72:1

quickly assures you, he has checked and there is no law that
prohibits him from treating you in this way.

Let us assume that all the other guesthouses are full, so
you decide to stay at the original guesthouse, under the owner’s
rules. No one can claim that the guesthouse’s rules prohibit
you from “being gay.” Your identity as a gay person does not
disappear simply because you have not been able to engage in
the conduct of having sex with your same-sex partner over one
weekend. But it would be foolish to imagine that one’s identity
as a gay person would have any real meaning if one was
consistently precluded from having sex with one’s same-sex
partner. This identity—this identity liberty, as I hope to
explain below—is necessarily curtailed by the absence of a law
that prohibits public accommodations from discriminating
against you on the basis of sexual orientation.

Now imagine that you and your opposite-sex wife have
decided to open a Christian bed and breakfast. You view your
guesthouse as a haven for God-fearing, evangelical Christians.
You do not advertise generally on the Web, only on Christian
sites. You make it very clear in all your advertisements that
you run a Christian business and that you will not rent rooms
to cohabiting, homosexual couples (married or not) or to
cohabiting, heterosexual couples who are not married. One day
you are sued because your state has a law prohibiting
discrimination based on marital status and sexual orientation.
The court rules that the law places no burden on your religious
beliefs because your religion does not require you to operate a
guesthouse. You are ordered to change your guesthouse’s
rules.

No one can claim that the court order prohibits you from
“being religious.” The court has explained that you may
continue to hold whatever beliefs you want about sexual
practices. You simply may not impose your beliefs on others.
However, you feel it is foolish to imagine that your beliefs and
identity as a religious person can be disaggregated from your
conduct. Your religious belief—your belief liberty interest, as I
hope to explain below—is necessarily curtailed by the existence
of a law that prohibits you from discriminating on the basis of
sexual orientation or marital status.

We tend not to think of these conflict situations in the
language of conflicting liberties, and certainly not in the
language of liberties that have something in common, even as
they conflict. Those who advocate for laws prohibiting
discrimination on the basis of sexual orientation tend to talk
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2006] MORAL CONFLICT AND LIBERTY 63

simply about “equality.” Those who seek to stop such laws
from coming into existence, or who seek religious exemptions
from these laws, tend to talk about “morality” and/or “religious
freedom.” These groups tend to talk past each other, rather
than with each other.

My goal in this piece is to surface some of the
commonalities between religious belief liberty and sexual
orientation identity liberty and to offer some public policy
suggestions for what to do when these liberties conflict. I first
want to make transparent the conflict that I believe exists
between laws intended to protect the liberty of lesbian, gay,
bisexual and transgender (“LGBT”) people so that they may
live lives of dignity and integrity and the religious beliefs of
some individuals whose conduct is regulated by such laws. I
believe those who advocate for LGBT equality have
downplayed the impact of such laws on some people’s religious
beliefs and, equally, I believe those who have sought religious
exemptions from such civil rights laws have downplayed the
impact that such exemptions would have on LGBT people.

Second, I want to suggest that the best framework for
dealing with the conflict between some people’s religious beliefs
and LGBT people’s identity liberty is to analyze religious
people’s claims as belief liberty interests under the Due Process
Clauses of the Fifth and Fourteenth Amendments, rather than
as free exercise claims under the First Amendment. There
were important historical reasons for including the First
Amendment in our Constitution, with its dual Free Exercise
and Establishment Clauses.! But the First Amendment need
not be understood as the sole source of protection for religious
people when the claims they raise also implicate the type of
liberty interests that can legitimately be considered under the
Due Process Clauses of our Constitution.?

1 See, e.g., Everson v. Bd. of Educ., 330 U.S. 1, 8-14 (1947) (discussing these
historical reasons, including the early Americans’ desire to escape the “bondage” of
European laws that compelled citizens to attend and support government-favored
religions, and the colonial governments’ practice of taxing citizens to pay for, among
other things, ministers’ salaries and the construction of churches).

% As a practical matter, of course, current constitutional doctrine would
provide minimal protection to any individual who experienced a civil rights law as
burdening his or her religious beliefs or practices. Under the Supreme Court’s decision
in Employment Division v. Smith, 494 U.S. 872 (1990), a neutral law that burdens
religious beliefs will be sustained as long as it is rationally related to a legitimate
governmental purpose. But the catalyst for my argument is not the strategic one of
offering religious people a “second bite at the apple” post-Smith. Rather, as I hope to
make clear in this article, I believe it is simply more appropriate to analyze religious
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64 BROOKLYN LAW REVIEW [Vol. 72:1

My argument in this article is that intellectual
coherence and ethical integrity demand that we acknowledge
that civil rights laws can burden an individual’s belief liberty
interest when the conduct demanded by these laws burdens an
individual’s core beliefs, whether these beliefs are religiously
based or secularly based. Acknowledging such a liberty
interest will not necessarily result in the invalidation of the
law or the granting of an exemption for the religious
individual. Rather, as I hope to demonstrate below, Justice
Souter’s concurrence in Washington v. Glucksberg® offers us a
useful approach for engaging in the required substantive due
process analysis, in a manner that provides us with a means of
seriously considering the liberty interest at stake without
necessarily invalidating the law burdening that interest.

Finally, I offer my own assessment of how these
conflicts might be resolved in our democratic system. I have no
illusions that either LGBT rights advocates or religious
freedom advocates will decide I have offered the correct
resolution. But my primary goal in this piece is simply to
argue that this conflict needs to be acknowledged in a respectful
manner by both sides, and then addressed through the
legislative processes of our democratic system. Whether my
particular resolution is ultimately accepted feels less important
to me than helping to foster a fruitful conversation about
possible resolutions.*

belief claims as liberty claims, and not to elevate religious beliefs over other deeply
held beliefs derived from sources other than religion.

3 521 U.S. 702, 752-89 (1997) (Souter, J., concurring).

4 Among the law review articles and notes that have been written on this
issue (all from the perspective of free exercise claims), some have suggested a balancing
of interests, while others have focused on justifying either the religious interest or the
non-discrimination perspective. Surprisingly to me, I found a limited number of articles
on the subject overall. See, e.g., Richard F. Duncan, Who Wants to Stop the Church:
Homosexual Rights Legislation, Public Policy, and Religious Freedom, 69 NOTRE DAME
L. REV. 393, 438, 444 (1994) (arguing that anti-discrimination legislation based on
sexual orientation is not a compelling interest like gender or race because
homosexuality is still “morally controversial” and government should not legislate a
particular view of sexual morality); Marie A. Failinger, Remembering Mrs. Murphy: A
Remedies Approach to the Conflict Between Gay/Lesbian Renters and Religious
Landlords, 29 Cap. U. L. REV. 383, 425-28 (2001) (proposing a remedies approach
under which a landlord would be held liable for discrimination based on religious
beliefs, but under which damages would be limited, so as to recognize and honor the
landlord’s religious beliefs, discourage frivolous claims challenging those religious
beliefs, and strike a balance between the parties’ “consciences”); Harlan Loeb & David
Rosenberg, Fundamental Righis in Conflict: The Price of a Maturing Democracy, 77
N.D. L. REV. 27, 49 (2001) (suggesting individual religious-based exemptions that could
be overridden by a state’s compelling interest in limited circumstances); Maureen E.
Markey, The Landlord/Tenant Free Exercise Conflict in a Post-RFRA World, 29
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IL. A JUSTICE BLACKMUN STORY
A. We Love You Anyway/We Love You

When I delivered this paper as a talk during the
symposium on the judicial biography of Justice Harry A.
Blackmun, I titled it: We Love You Anyway/We Love You:
Justice Blackmun, Gay Rights and Religion. The phrase “We
love you anyway/We love you” came from Justice Blackmun’s
response to me when I informed him I was a lesbian. As I
explain below, the difference in meaning between those two
responses can help illuminate the conflict that arises between
some people’s religious liberty and LLGBT people’s full liberty
rights. : :
But to begin in the spirit of judicial biography, I want to
consider Justice Blackmun’s dissent in Bowers v. Hardwick?®
and, in particular, his reaction to the responses he received to
that dissent. In her book Becoming Justice Blackmun, Linda
Greenhouse eloquently documents how the public response to
Roe v. Wade® impacted Justice Blackmun’s views on women’s
rights.” 1 believe the responses the Justice received to his
dissent in Hardwick had a similar impact on his subsequent
views on gay rights.

RUTGERS L.J. 487, 549-52 (1998) (suggesting proposals for a modification or
replacement of the compelling state interest test in free exercise cases that have the
hallmarks of voluntary commercial activity and third party harm); Maureen E.
Markey, The Price of Landlord’s “Free” Exercise of Religion: Tenant’s Right to
Discrimination-Free Housing and Privacy, 22 FORDHAM URB. L.J. 699, 702-03 (1995)
(arguing against individual religious-based exemptions from civil rights laws because
allowing free exercise claims to trump civil rights laws could be the death knell for civil
rights); Stephanie Hammond Knutson, Note, The Religious Landlord and the Conflict
Between Free Exercise Rights and Housing Discrimination Lows—Which Interest
Prevails?, 47 HASTINGS L.J. 1669, 1726-31 (1996) (noting difficulty in weighing civil
rights interests and religious interests and proposing a religious exemption for small
landlords); Alvin C. Lin, Note, Sexual Orientation Antidiscrimination Laws and the
Religious Liberty Protection Act: The Pitfalls of the Compelling State Interest Inquiry,
89 GEoO. L.J. 719, 748-51 (2001) (arguing against individual religious-based exemptions
from civil rights laws because they inject a troubling “morality” inquiry into civil rights
laws that are not based on morality concerns); Shelley K. Wessels, Note, The Collision
of Religious Exercise and Governmental Nondiscrimination Policies, 41 STAN. L. REV.
1201, 1231 (1989) (urging protection for religious groups when the group looks
“inward” to itself as a religious community, but not when the group “turns outwards” in
providing services to others in the community).

5 478 U.S. 186, 199-214 (1986) (Blackmun, J., dissenting), overruled by
Lawrence v. Texas, 539 U.S. 558, 578 (2003).

¢ 410U.S. 113 (1973).

7 LINDA GREENHOUSE, BECOMING JUSTICE BLACKMUN: HARRY BLACKMUN’S
SUPREME COURT JOURNEY 207-27 (2005).
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In Hardwick, a 5-4 decision written by Justice Byron
White, the Court ruled that the federal constitutional right of
privacy did not prohibit the State of Georgia from criminalizing
the sexual act of sodomy.® This decision was a huge blow to
gay rights advocates across the country. In a folder containing
Justice Blackmun’s materials on the Hardwick case, he saved
copies of several articles from the New York Times and the
Washington Post, with headlines like “Friend and Foe See
Homosexual Defeat” and “Sodomy Ruling’s Implications
Extend Far Beyond Bedroom.”®

The Hardwick case was argued on March 31, 1986.
From about mid-May on, I awaited the decision with tension
and anticipation. At the time, I was clerking for Judge Frank
M. Coffin, who sat on the First Circuit Court of Appeals and
whose chambers were in Portland, Maine. I was scheduled to
begin my clerkship with Justice Harry A. Blackmun in July
1986. So, starting in mid-May, I would call the Supreme
Court’s public number every Monday morning to find out if the
Hardwick decision had been handed down—to find out whether
it would be a huge step forward or backward for gay rights and
to find out how my soon-to-be new boss had voted in the case.

I remember clearly when 1 heard the news of the
decision. Like so many others, I was upset and distraught by

8 478 U.S. at 189. As Justice White described the case:

This case does not require a judgment on whether laws against sodomy
between consenting adults in general, or between homosexuals in particular,
are wise or desirable. It raises no question about the right or propriety of
state legislative decisions to repeal their laws that criminalize homosexual
sodomy, or of state-court decisions invalidating those laws on state
constitutional grounds. The issue presented is whether the Federal
Constitution confers a fundamental right upon homosexuals to engage in
sodomy and hence invalidates the laws of the many States that still make
such conduct illegal and have done so for a very long time.

Id. at 190.

% Larry Rohter, Friend and Foe See Homosexual Defeat, N.Y. TIMES, July 1,
1986, at A19 (“It’s a major disaster from our point of view,” said Thomas Stoddard,
executive director of the Lambda Legal Defense and Education Fund, a leading
homosexual advocacy group. ‘For the gay rights movement, this is our Dred Scott case,’
he said referring to the 1857 Supreme Court ruling upholding slavery in which blacks
were held not to be citizens.”); Ruth Marcus, Sodomy Ruling’s Implications Extend Far
Beyond Bedroom, WASH. POST, July 2, 1986, at Al (“The court’s decision ‘will not doom
every gay-rights case in every context in the future,” said Nan Hunter of the American
Civil Liberties Union. But, she said, ‘the preservation of the sodomy laws provides an
excuse for the courts to invoke when we have successfully proved that there is no nexus
between homosexuality and job performance, or between homosexuality and parenting
ability . . . . Even though there is little criminal prosecution, the sodomy laws are
invoked frequently.” (alteration in original)).
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the outcome. But I was elated that the Justice I was to work
for had dissented. And not only had he dissented, but as I read
the opinion a few days later, he had authored what I viewed as
a ringing endorsement of equality and protection for gay
people. I was off to work for my champion!

I began work at the Supreme Court in July 1986.
Although I had self-identified as a bisexual for the previous six
years (and had been open about my sexual orientation with
Judge Coffin and my co-clerks in that chambers), I held off
saying anything about my sexual orientation for the first few
weeks. And as July and August progressed, I became even
more reticent.

My hesitation had everything to do with my observation
of the way Justice Blackmun reacted to the reactions to his
dissent.

The Justice’s dissent in Hardwick had included several
eloquent and thoughtful statements about gay people. For
example:

Only the most willful blindness could obscure the fact that sexual
intimacy is “a sensitive, key relationship of human existence, central
to family life, community welfare, and the development of human
persenality.” The fact that individuals define themselves in a
significant way through their intimate sexual relationships with
others suggests, in a Nation as diverse as ours, that there may be
many “right” ways of conducting those relationships, and that much
of the richness of a relationship will come from the freedom an
individual has to choose the form and nature of these intensely
personal bonds. 10

Reading an affirming statement such as this, in a
Supreme Court opinion no less, was an incredible experience
for many gay people. In reaction, gay men and lesbians across
the country poured out their gratitude, and often their stories,
in letters to the Justice. Justice Blackmun read every piece of
mail he received and he responded to a fair percentage of that
mail. He also reported on many of these letters during his
daily breakfasts with us, his four new clerks.

Watching Justice Blackmun respond to these letters
was a fascinating, and yet sobering, experience for me. I
realized that while the Justice had put his name on eloquent
statements about gay people that had warmed my heart (and
the hearts of so many others), he had not necessarily
experienced those same statements on an emotional plane. For

10 Hardwick, 478 U.S. at 205 (Blackmun, J., dissenting) (citations omitted).
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that reason, the stark (and sometimes heart-wrenching)
emotion that came through these letters sometimes, I think,
simply bemused the Justice.

Ultimately, I believe the honesty and intense emotion of
these letters opened dJustice Blackmun’s eyes to the daily
injustices faced by gay people across the country and
radicalized him in a way that simply thinking about the legal
question of the scope of privacy for sodomy could not. But
Justice Blackmun’s initial reaction to the deluge of letters was
mostly to marvel at how many gay people there seemed to be
out there. He was even more amazed when he found out that
he actually knew some of them. I vividly remember one
breakfast at which Justice Blackmun reported receiving a
letter the previous day from the son of a close friend. In the
letter, the young man told him he was gay and went on at
length to explain how personally important Justice Blackmun’s
dissent in Hardwick had been for him. Although the Justice
was clearly moved by this letter, he was also clearly astonished
that this “lovely young man” was “a homosexual.” Indeed, he
confided in us, he wasn’t sure the young man’s father knew yet
that his son was a homosexual.

Listening to Justice Blackmun during those first few
months made me decide to closet my own sexual orientation. It
was not that I feared overt discrimination by the Justice. I did
not. But I did fear and shrink from his overt discomfort. It
was clear to me that the Justice was not comfortable with
“homosexuals” (as he called them), despite his strong support
for their right of privacy. And, indeed, as I would come to see
when I taught Justice Blackmun’s Hardwick dissent in my
Sexual Orientation and the Law class several years later, some
of that discomfort is evident in the opinion itself.:

So I chose the comfort and ease of the closet, as so many
of us who do not otherwise defy gender stereotypes are able to
do. I did not feel particularly good about it, but I also did not
feel that I needed to “educate” my Justice any further by
coming out.!2

11 See infra notes 16-20 and accompanying text.

12 The irony of my closeting myself was, nevertheless, apparent to me each
time Justice Blackmun told us how astonishing it was that Justice Powell had confided
in him the previous term that he (Justice Powell) had “never met a homosexual.”
Justice Blackmun found this statement to be particularly bizarre because had heard
from his own clerks that one of Justice Powell’s clerks the previous year was gay. [
think Justice Blackmun often wondered whether Justice Powell would have joined
Justice Blackmun’s opinion (turning it from a dissent into a majority) had he realized

HeinOnline -- 72 Brook. L. Rev. 68 2006-2007



2006] MORAL CONFLICT AND LIBERTY 69

In 1991, four years following my clerkship, I finally told
Justice Blackmun that I was a lesbian. I was nervous about
doing so, remembering the Justice’s discomfort with
homosexuality. I believe the Justice’s residual discomfort with
homosexuals was still there when I told him. Yet his reaction
was telling and moving—encapsulating the nugget of
resistance to full equality for gay people that continues to exist
in our country, while still suggesting future possibilities for
real equality.

Here was my exchange with the Justice (as best as I can
remember it fifteen years later):

Chai: “Mr. Justice, I have something important to tell you. I want to
let you know that I've finally met someone and I'm really happy and
I'm really in love and we’re living together and . . . she’s a woman.”

Short pause.

Justice Blackmun: “Well, Chai . . . you know we want you to be
happy . . . and we care about you . . . and we love you anyway.”

Half beat of silence; Chai looks at the Justice.

Justice Blackmun: “You know, we love you.”

I believe there is a world of difference and a depth of
meaning between “We love you anyway” and “We love you.”
Let me explicate that difference by considering three possible
views that one might hold about gay people and gay sex. Each
of these views, I believe, holds sway in some segment of our
society today.

B. Three Views of Gay Sex

One possible view of gay sex is that it is morally
harmful (and/or sinful) to the individual and to the community.
Therefore, it must be discouraged to the greatest extent
possible in order to advance the moral health of these
individuals and of the communities in which they reside. The
second view is that gay sexual activity is not good, but it is not
inherently harmful; it is more akin to an unfortunate,
abnormal health condition that one does not wish for oneself
(or for one’s children or law clerks), but it is not a harmful

that he did know a “lovely young man” who was a homosexual. As has since been
reported, that clerk anguished about whether to ccme out to Justice Powell, but
ultimately chose not to. See JOHN C. JEFFRIES, JR., JUSTICE LEWIS F. POWELL, JR. 521-
22 (1994).
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element that must be actively purged from society. The third
view is that gay sexual activity has the same moral valence as
heterosexual activity and gay people are basically similar to
straight people.

The first view of gay sex is the one underlying Justice
White’s majority decision in Hardwick and Justice Burger’s
concurrence in that case. It is this view that best explains the
(in)famous sentence in Justice White’s opinion: “No connection
between family, marriage, or procreation on the one hand and
homosexual activity on the other has been demonstrated,
either by the Court of Appeals or by respondent.”*

This simple, conclusory statement that homosexual sex
has nothing to do with marriage and family, while heterosexual
sex presumably has something or a great deal to do with such
matters, will come as a great surprise to the many gay couples
who feel their sexual activity cements their personal intimacy
and perhaps their marital relationships. But Justice White's
conclusory statement is valid if one assumes that homosexual
sex is immoral, wrong, harmful and sinful, and hence
necessarily antithetical to such moral goods as marriage and
family.

Indeed, this assumption is also what gives logical force
to Justice White’s statement that if the Court were to accept
Hardwick’s argument, “{Ilt would be difficult, except by fiat, to
limit the claimed right to homosexual conduct while leaving
exposed to prosecution adultery, incest, and other sexual
crimes even though they are committed in the home.”

Why would a court need to resort to “fiat” to find a
distinction between homosexual conduct and incest, and not
similarly have been required over the years to have resorted to
“fiat” to find a distinction between heterosexual conduct and
incest? Only if homosexual sex is as harmful and immoral as
incest and other sexual crimes and thus logically offers no
coherent manner of providing a distinction. According to the
first view of gay sex, this is indeed the case. Under that view,
the only way a court can possibly distinguish between the harm
of homosexual conduct and the harm of these other sexual
crimes is “by fiat.”

A second possible view of gay sex is that while it is not
good, it is also not inherently harmful. A person holding this

13 Hardwick, 478 U.S. at 191.
4 Id. at 195-96 (emphasis added).
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view might believe that a desire for gay sex is abnormal and
that being gay is not a preferred sexual orientation (he/she
would certainly not want his/her own child to be gay). But,
nevertheless, this person might believe that gay sexual activity
is not inherently harmful to the individual and is not a moral
stain on society; it is simply an “unfortunate condition” with
which some people are born. Someone with this view might
believe that individuals who are born with this unfortunate or
aberrant condition should be tolerated by society and not
penalized for their sexual orientation. At the same time, a
person with such a view would be quite comfortable with
societal rules that demonstrate a preference for the more
normal and natural condition of heterosexual orientation—for
example, a societal rule that restricts civil marriage benefits to
heterosexual couples without extending similar societal
affirmation to gay couples.

Although it is hard to know for sure, my instinct is that
this second view reflects Justice Blackmun’s beliefs in 1991. 1
think this is the view that is captured by the phrase: “We love
you anyway.” What I heard in that phrase was: “We are really
sorry you have been afflicted with this condition; we are so glad
to see that you are dealing with it so well, and we love you
despite this condition.”

I think one can also discern aspects of this view in
selected statements in Justice Blackmun’s Hardwick dissent.
For example, shortly following the eloquent statement about
personal intimacy that I quoted above, Justice Blackmun goes
on to observe the following:

In a variety of circumstances we have recognized that a necessary
corollary of giving individuals freedom to choose how to conduct their
lives is acceptance of the fact that different individuals will make
different choices. For example, in holding that the clearly important
state interest in public education should give way to a competing
claim by the Amish to the effect that extended formal schooling
threatened their way of life, the Court declared: “There can be no
assumption that today’s majority is ‘right’ and the Amish and others
like them are ‘wrong.’ A way of life that is odd or even erratic but

15 1t was also interesting to me that Justice Blackmun used the phrase “we”
in his response. That was so striking that I remember it these many years later. I
think Justice Blackmun might have explained the use of “we” as intending to
encompass himself, Dottie (his wife), Wanda and Wannett (the two secretaries), i.e.,
the “family” of the Blackmun Chambers. But I think it was also a use of a term that
was intentionally distancing, and less personal, than “I feel / I think.” It is also, as
Alyssa Rayman-Read points out, a term that placed me as the “other,” and all the
normal heterosexuals as the “we.”
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interferes with no rights or interests of others is not to be condemned
because it is different.” Wisconsin v. Yoder, 406 U.S. 205, 223-224
(1972). The Court claims that its decision today merely refuses to
recognize a fundamental right to engage in homosexual sodomy;
what the Court really has refused to recognize is the fundamental
interest all individuals have in controlling the nature of their
intimate associations with others.6

And although the paragraph ends there, one has the
sense that the author is saying to himself, “Even if that
intimate association is sort of ‘odd or even erratic,’ or maybe
just a bit unfortunate—like a bad medical condition.” The type
of condition that might make you love your law clerk “anyway.”

A third possible view of gay sex is that it has the same
moral valence as heterosexual sex. Both types of sex are
equally normal (or equally bizarre, as sex often is); both types
of sex partake of the same moral value when used to enhance
personal intimacy or to bring pleasure in a consensual
relationship; and both types of sex are morally bad when used
to subjugate or harm one of the parties.

Consistent with this view (and depending on one’s view
of the role of government), one can easily believe that
government has a role, for example, in creating a civil marriage
structure to support heterosexual and homosexual activity
designed to further personal intimacy and perhaps to include
the raising of children. Under this view, it would certainly be
irrational for the government to exclude couples that use gay
sex to create the same personal intimacy structure for which
other couples use heterosexual sex.”

As Michael Sandel pointed out in an early article
analyzing Hardwick and Roe v. Wade, if Justice Blackmun had
believed that homosexual and heterosexual sex were morally
equivalent, his dissent could have been written quite
differently.’®* That is, instead of basing Michael Hardwick’s
right to engage in homosexual sodomy on the line of privacy

6 Hardwick, 478 U.S. at 205-06 (Blackmun, J., dissenting) (emphasis added)
(citation omitted).

17 Even under this view, it is not clear why government should be supporting
only couples who are using sexual intimacy to cement their personal intimacy, as
opposed to relationships that use other forms of connections to cement similar, socially
useful bonds. See generally Chai R. Feldblum, Gay Is Good: The Moral Case for
Marriage Equality and More, 17 YALE J.L. & FEMINISM 139 (2005) [hereinafter
Feldblum, Gay Is Good] (making the case for societal support of non-sexual domestic
partners).

18 Michael J. Sandel, Moral Argument and Liberal Toleration: Abortion and
Homosexuality, 77 CAL. L. REV. 521, 534 (1989).

HeinOnline -- 72 Brook. L. Rev. 72 2006-2007



2006] MORAL CONFLICT AND LIBERTY 73

cases that protected one’s “right to be let alone,”® Justice
Blackmun could have rested his analysis directly on the line of
cases affirming an individual’s privacy right to enjoy intimate
relationships within families and among those rearing
children.? That is, following Justice White’s statement that he
could perceive no connection between “family, marriage, or
procreation on the one hand and homosexual activity on the
other,”» Justice Blackmun could have responded: “Of course
there is a connection. Homosexual activity and heterosexual
activity are equivalent—and both are used to facilitate
important moral goods such as family and marriage.”

But I do not think Justice Blackmun, in 1986, would
have been comfortable making such a claim of moral
equivalency between heterosexual and homosexual sex. Nor do
I believe he accepted such an equivalency in 1991, leading to
this reaction when finding out I was a lesbian: “We love you
anyway.”

I think Justice Blackmun stretched himself to perceive
the contours of the third view of gay sex (and, by extension, gay
people) in his amended statement of “We love you.” My guess
is that he truly felt: “It must be terrible to have this horrible
condition, Chai, but we love you anyway.” But he must have
quickly gathered that I did not experience that reaction as
positive. I think he suddenly realized that I did not think I had
a horrible condition and so I was not asking for tolerance or
sympathy. I was actually asking him to be happy for me
because I had finally found someone I loved. I was asking to be
treated in the same way he would have treated any other clerk
who had just said to him, “I am so happy. I have found the
person I want to marry!”

I think that realization is what prompted Justice
Blackmun to say “We love you,” and to take away the
“anyway.” I do not think he was as happy for me as he would
have been had I said, “I'm getting married to a man.” But he
did discern that I was happy and that I did not experience

19 In the first paragraph of his dissent, Justice Blackmun announces that
“this case is about ‘the most comprehensive of rights and the right most valued by
civilized men,” namely, ‘the right to be let alone.” Hardwick, 478 U.S. at 199 (quoting
Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting)).

%0 Sandel, supra note 18, at 533-38. See also Chai R. Feldblum, Sexual
Orientation, Morality, and the Law: Devlin Revisited, 57 U, PITT. L. REV. 237, 331-34
(1996) [hereinafter Feldblum, Sexual Orientation] (discussing Sandel’s insights and
making the case for the moral equivalency of gay and heterosexual sex).

2l Hardwick, 478 U.S. at 191.
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myself as afflicted with an unfortunate social, physical or
mental condition. And so he stretched himself to acknowledge
that fact.

These alternative views of gay sex and gay people can
be directly correlated with a range of governmental policies.
The first view is the one that criminalizes homosexual sodomy
and removes children from parents who are gay.2? The second
view is what permits legislators to vote for a bill that prohibits
discrimination in employment on the basis of sexual
orientation and to vote (on the same day) for a bill that
prohibits the federal government from recognizing state civil
marriages between same-sex couples.2? The third view is what
would ensure complete and total equality for gay people,
without apologetics or qualifications.

But even the second view (which is probably the
predominant view in this country today) poses challenges to
those individuals who adhere to the first view of gay sex.
There is a significant difference between a belief that a
characteristic is morally problematic and is best expunged or
repressed and a belief that a characteristic is unfortunate but
should be tolerated by society to some minimal extent. While,

22 For example, in 1885, Oscar Wilde was imprisoned under Section 11 of the
1885 Criminal Law Amendment Act for his relationship with the Marquess of
Queensbury, Judith Fingard, Book Review, 43 AM. J. LEGAL HIST. 83, 83 (1999)
(reviewing MICHAEL S. FOLDY, THE TRIALS OF OSCAR WILDE: DEVIANCE, MORALITY,
AND LATE-VICTORIAN SOCIETY (1997)). The court sentenced Wilde to two years of hard
labor for “gross indecency” and “extensive corruption of the most hideous kind.” Id.
See, e.g., Ex Parte HH., 830 So. 2d 21, 26 (Ala. 2002) (Moore, C.J., concurring)
(supporting denial of child custody to lesbian mother and stating that “Homosexual
conduct is, and has been, considered abhorrent, immoral, detestable, a crime against
nature, and a violation of the laws of nature and of nature’s God upon which this
Nation and our laws are predicated. Such conduct violates both the criminal and civil
laws of this State and is destructive to a basic building block of society—the family.
The law of Alabama is not only clear in its condemning such conduct, but the courts of
this State have consistently held that exposing a child to such behavior has a
destructive and seriously detrimental effect on the children. It is an inherent evil
against which children must be protected.”); Roe v. Roe, 324 S.E.2d 691, 692, 694 (Va.
1985) (denying child custody and visitation rights to gay father because he shares a
“pbed and bedroom” with his male lover and stating that “{t]lhe father’s continuous
exposure of the child to his immoral and illicit relationship renders him an unfit and
improper custodian as a matter of law”).

28 See Feldblum, Gay Is Good, supra note 17, at 145-50 (describing Senate
debate and analysis on the 49-50 vote in favor of the Employment Non-Discrimination
Act and the 85-14 vote in favor of the Defense of Marriage Act in 1996). See also Chai
R. Feldblum, The Moral Rhetoric of Legislation, 72 N.Y.U. L. REV. 992, 996 (1997)
[hereinafter Feldblum, Moral Rhetoric] (describing consistent efforts to justify a vote
for ENDA as simply a vote for “equality” with no implications for moral views of
homosexuality).

24 See infra notes 42-48 and accompanying text.
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obviously, there is even more of a significant difference
between the first view of gay sex and the third view, even
governmental policies premised on the second view can cause
conflict for those who adhere to the first view.

My guess is that Justice Blackmun continued to evolve
in his views about gay people, particularly as he worked with
clerks who were openly gay during their entire tenure with the
Justice. I doubt he ever became a full adherent of the third
view of gay sex (“Gay sex is morally equivalent to straight
sex”), but I think he might have been inching towards that
resolution.

And as I write this article, I wonder how Justice
Blackmun would have addressed and resolved the conflict I
explore in this piece. Based on my experience working with
him and my knowledge of him as a human being, I feel the
Justice would have seen and acknowledged the conflict and not
brushed it under the rug. As to whether he would have
resolved the conflict in the manner I recommend in this piece,
we will never know; some things are simply unfinished sagas.

II1. IMPACT ON BELIEF LIBERTY WHEN PROTECTING LGBT
LIBERTY

A. Postulating an Age of LGBT Liberty

In 2006, the most pressing question for LGBT people
probably is not, “How can we be sure that we adequately
consider and take into account the beliefs of those who believe
we are immoral and sinful?” At the moment, it seems that
people who hold that point of view are prevailing in any
number of states, at the direct expense of LGBT people’s
liberty. Over the past decade, forty-one states have passed
statutory Defense of Marriage Acts, defining marriage as solely
between a man and a woman.» Twenty states have amended
their constitutions to restrict marriage in a similar fashion,
and eight more states had constitutional amendments on their
2006 ballots to do the same.?* In thirty-three states, a person
can be fired from a job, thrown out of his or her apartment or

2 Natl Conference of State Legislatures, Same Sex Marriage,
http://www.ncsl.org/programs/cyf/samesex.htm (last visited Sept. 27, 2006).

% Id. Seven out of those eight ballot initiatives passed in November 2006.
See Monica Davey, Liberals Find Rays of Hope on Ballot Measures, N.Y. TIMES, Nov. 9,
2006, at P16.
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refused service in a restaurant simply because he or she is gay,
lesbian or bisexual.?

Given the current state of affairs, I do not disagree that
the primary focus and energy of the LGBT movement must be
directed at resisting efforts to deny LGBT people liberty and
fighting for legislation and judicial outcomes that will allow
LGBT people to live lives of honesty and safety in today’s
society. Indeed, I have spent a fair portion of the last twenty
years of my professional life engaged in that precise struggle
and I expect to do more of the same in the future.2

But I also believe it is only a matter of time before the
world around us changes significantly. In some number of
years (I do not know how many), I believe a majority of
jurisdictions in this country will have modified their laws so
that LGBT people will have full equality in our society,
including access to civil marriage or civil unions that carry the
same legal effect as civil marriage. Or perhaps federal
statutory changes, together with federal constitutional
decisions, may result in LGBT people achieving full liberty
across all states. At the very least, I believe it is worth
postulating this outcome and considering now, rather than
later, the impact that the achievement of such liberty might
have on employers, landlords and others whose moral values
(derived from religious sources or secular sources) teach them

27 Nat'l Gay & Lesbian Task Force, State Nondiscrimination Laws in the
U.S., http:/thetaskforce.org/downloads/nondiscriminationmap.pdf (last visited Sept.
27, 2006).

28 From 1988 to 1990, I was a staff attorney with the ACLU AIDS Project and
the ACLU Lesbian & Gay Rights Project. In 1993, I was the Legal Director of the
Campaign for Military Service, an enterprise to help lift the ban on the service of gay
people in the military. From 1993 to 1998, I worked as a consultant to the Human
Rights Campaign, a political organization dedicated to advancing gay rights. In that
capacity, I wrote innumerable drafts of a federal bill to establish non-discrimination in
employment on the basis of sexual orientation and negotiated with groups to bring
them on to support the bill. From 1999 to 2006, I was an advisor and consultant to the
National Gay & Lesbian Task Force, another political organization dedicated to
advancing lesbian, gay, bisexual and transgender equality. I have written amicus
briefs on behalf of civil rights organizations, religious organizations, and gay rights
organizations in constitutional cases seeking to establish equality for gay people,
including the Supreme Courts cases of Romer v. Evens, 517 U.S. 620 (1996), and
Lawrence v. Texas, 539 U.S. 558 (2003), and in several lower court cases challenging
the military’s ban on gay servicemembers. Since 2002, I have run a Web site designed
to help law schools respond to the presence of military recruiters that discriminate
against openly gay law students. See SolomonResponse.org,
http://www.solomonresponse.org (last visited Sept. 27, 2006). And in 2005, I began the
Moral Values Project, http://www.moralvaluesproject.org (last visited Sept. 27, 2006),
an enterprise dedicated to bringing a progressive moral voice to issues of sexuality,
sexual orientation, and gender in the public arena.
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to hold the first view of gay sex—that is, that same-sex sexual
conduct is sinful for the individual and harmful to society.

Why do I believe an era of full LGBT liberty is simply a
matter of time? A large part, I am sure, is due to my being an
optimist who believes that simple truth and justice usually win
out in the long run and that truth and justice demand full
liberty for LGBT people.

But my conviction also comes from observing changes in
our soclety over the past twenty years and from reading
opinion polls. The polling numbers indicate that an increasing
number of people in this country simply do not believe
homosexual orientation and conduct are as “big a deal” as they
once were. These individuals may not particularly like
homosexuality, nor do they believe that homosexuality is
morally equivalent to heterosexuality. But they do not seem as
agitated about homosexuality as they have been in past
decades.

No poll that I have seen asks the question directly: “Do
you think homosexuality is a big deal?” But a reduced anxiety
about homosexuality is the overall gestalt that emerges upon
reviewing the myriad polls that have asked members of the
American public about their views on homosexuality over the
past thirty years. Karlyn Bowman, a resident scholar at the
American Enterprise Institute (“AEI”) who specializes in
polling data, has done a Herculean task of reviewing and
compiling information from over 200 polls, conducted from
1972 to 2006, that have asked questions about the American
public’s attitudes towards homosexuality.2? Bowman’s report is
both illuminating and intriguing.

Bowman begins her report with a section called
Acceptance and notes the following:

In 1973, when the National Opinion Research Center at the
University of Chicago [“NORC”] first asked people about sexual
relations between two adults of the same sex, 73 percent described

% See KARLYN BOWMAN & ADAM FOSTER, AMER. ENTER. INST., ATTITUDES
ABOUT HOMOSEXUALITY AND GAY MARRIAGE, htip://www. aei.org/publications/
filter.all,pubID.14882/pub_detail.asp (last visited Sept. 27, 2006). I do not purport to
be an expert in polling data nor do I assert that every survey I cite in the following
paragraphs and footnotes is necessarily free from methodological errors. My sole
asgertion is that I believe Bowman’s compilation indicates a trend towards the public
caring less about homosexuality as a morally problematic issue. That trend is
sufficient to make me think it is at least probable that civil rights laws protecting the
liberty of LGBT people might be enacted over the coming decades and that the passage
of such laws might then burden the liberty of those who believe that homosexuality is
morally problematic.
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them as “always wrong” and another 7 percent as “almost always
wrong.” When the organization last asked the question in 2004, 58
percent called them always wrong and 5 percent almost always
wrong. NORC interviewers have asked the same question about
extramarital sexual relations over the period, and they find no
liberalization in attitudes.3®

The Roper Center at the University of Connecticut,
together with AEI, did a subgroup analysis of the NORC cohort
data. Their analysis showed that in the age cohort of 30-44,
there was an even more significant reduction in the percentage
of respondents who believed homosexual relations were
“always wrong.” In 1973, 74% of respondents in that age
cohort believed homosexual sexual relations were “always
wrong.”? In 2002, only 48% of respondents in that age cohort
answered that homosexual sexual relations were “always
wrong”—a reduction of 26%.

Bowman’s compilation also indicates that an enduring
half of the American public continues to believe that
homosexuality is not morally acceptable, although that number
appears to decrease slightly if respondents are asked about
“homosexual relationships” or homosexuality as an “acceptable
alternative lifestyle,” rather than about “homosexual
behavior.”® The number of people who say they personally

30 Id. at 2. The NORC survey found that 70% of respondents in 1973 thought
that a married person having sex outside of his or her marriage was “always wrong.”
Id. at 47. That number stayed consistently in the 70% range every year the survey was
conducted until 2004, when 80% of respondents thought extramarital sex was “always
wrong.” Id. at 47-48.

31 Id. at 3.

32 Id. The subgroup analysis also looked at sex, race, education, church
attendance, region, party, ideology and family income. Id. The significant changes
among younger people are apparent in other surveys as well. In a University of
California at Los Angeles Cooperative Institutional Research Program survey of college
freshman, 47% of respondents in 1976 answered that “[ilt is important to have laws
prohibiting homosexual relationships.” Id. at 6. By 2005, that number had decreased
to 25%. Id.

33 For example, a February 2006 survey by Princeton Survey Research
Associates (“PSRA”)/Pew Research Center found that 50% of respondents believe that
“homosexual behavior” is “wrong,” and a May 2006 Gallup poll found that 51% of
respondents believe that “homosexual behavior” is “morally wrong.” Id. at 4. A Los
Angeles Times survey in 2000 found that 51% of respondents believed that “sexual
relations between adults of the same gender” is “always wrong.” Id. By contrast, a
February 2004 Harris/CNN/Time poll found that only 38% of respondents considered
“homosexual relationships® to be “not acceptable,” while 49% considered them
acceptable for others but not themselves, and 11% considered them acceptable both for
others and for themselves. Id. at 5. A May 2006 Gallup poll found that 54% of
respondents felt that “homosexuality should be considered an acceptable alternative
lifestyle,” while 41% felt it should not. Id. at 6. And the percentage of people who
believe that “homosexuality is a way of life that should be discouraged by society” has
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know a gay person, however, or who say they have become
more accepting of gays and lesbians over the past few years,
has increased significantly over the past fifteen years.*

Of particular note is the number of people who seem to
have discovered gay people in their own families. In a 1992
Princeton Survey Research Associates (“PSRA”)/Newsweek poll,
9% of respondents said that someone in their family was gay or
lesbian, while 90% reported that there was no one in their
family who was gay or lesbian.? In 2000, 23% of respondents
said that someone in their family was gay or lesbian, while only
75% reported there was no one in their family who was gay or
lesbian.’® Given that the number of gay people probably did
not increase 14% between 1992 and 2000, one must presume
that more gay people told their families about their sexual
orientation during that time period.*

Perhaps because of the greater familiarity that
members of the American public are beginning to have with
gay people (including their own family members), purging
homosexuality from our society does not appear to be a huge
priority for a significant segment of our public. What is
particularly interesting about Bowman’s polling compilation is
the number of people who do not think homosexuality is a
moral issue at all,®® and the significant percentage who do not

remained below 50% (ranging from 41% to 45%) in responses to a PSRA/Pew Research
Center survey in 1999, 2000, 2003 and 2004. Id. at 8.

3 In a PSRA/Newsweek poll in 1985, only 22% of respondents said they had a
“friend or close acquaintance” who was gay or lesbian. Id. at 16. In a 2000
PSRA/Newsweek poll, 56% of respondents said they had a “friend or close
acquaintance” who was gay or lesbian. Id. In a July 2003 Gallup poll, 32% of
respondents indicated they had “become more accepting of gays and lesbians” over the
past few years, 59% said their attitudes had not changed, and 8% said they had become
less accepting. Id. at 10.

35 BOWMAN & FOSTER, supra note 29, at 16.

36 Id.

37 Along the lines of increasing knowledge about gay family members, I have
always appreciated Professor Nan Hunter’s idea of a “Thanksgiving Family Coming
Out Day.” Every Thanksgiving, every family with a gay member should tell another
family about the gay family member. If all families with a known gay member would
adopt this tradition, my guess is that almost every person in America would end up
knowing (or knowing of) one gay person within some number of years.

38 For example, in a February 2006 survey by PSRA/Pew Research Center,
33% of respondents stated that “homosexual behavior” was “not a moral issue,” while
12% called such behavior “acceptable.” BOWMAN & FOSTER, supra note 29, at 4. In the
May 2006 Gallup question, in which respondents were given only the options of
“homosexual behavior” being “morally wrong” or “morally acceptable,” 44% of
respondents said it was morally acceptable. Id. It seems likely to me that the Pew
data are more consistent with a significant segment of the public’s view—i.e., that
homosexuality is not something to be agitated about (the second view of gay sex), but is
also not something they would call “morally acceptable” (the third view of gay sex).
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think it would matter that much if there was greater
acceptance of gay people in society. For example, in a 2003
PSRA/Pew Research Center survey, respondents were asked
the following question: “Do you think more acceptance of gays
and lesbians would be a good thing or a bad thing for the
country—or that it would not make much difference either
way?”®* Only 31% of respondents said that more acceptance of
gay people would be bad for the country.® Twenty-three
percent thought it would be good for the country and 42% felt it
would not make much difference.*

To me, these various polls taken together indicate that
there is a significant number of people (but substantially less
than a strong majority of people) in this country who believe
that homosexuality is morally problematic and that society
must therefore do what it can to discourage, disapprove of and
reduce the incidence of homosexual behavior. These are the
individuals whom I would consider to hold the first view of gay
sex I describe above. There is also a much smaller group of
people who believe that homosexuality is as morally acceptable
as heterosexuality. These are the individuals whom I would
consider to hold the third view of gay sex I describe above.

And, finally, there is a significant group of people in the
middle. These people adhere to the second view of gay sex and
therefore hold conflicting views about public policy and
homosexuality. They do not feel homosexuality is morally
equivalent to heterosexuality and so they are not interested in
conferring civil marriage on gay couples.? But they also do not
believe it would be terribly harmful for society if gay couples
were acknowledged and permitted to have equal rights.+

3 Id at7.

O Id.

41 Id. A 2004 Harris/CNN/Time poll reflects similar indifference. In that
poll, respondents were asked whether they would be more or less likely to vote for a
candidate who favored legalizing gay marriage, or whether it would make no
difference. Id. at 15. Forty-eight percent of respondents said they would be less likely
to vote for such a candidate, 10% said they would be more likely to vote for such a
candidate, and 39% said it would make no difference to them. Id.

42 Id. at 21-24 (noting various polls showing consistent 50% to 65%
disapproval of marriage for same-sex couples when respondents are given the
opportunity to note solely their approval or disapproval of marriage for same-sex
couples).

43 For example, in a 2003 Gallup/CNN/USA Today poll, respondents were
asked whether “allowing two people of the same sex to legally marry will change our
society for the better, will it have no effect, or will it change our society for the worse?”
Forty-eight percent thought it would change our society for the worse, 10% thought it
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Thus, when given the choice between marriage or civil unions
for same-sex couples, and no legal recognition for same-sex
couples at all, support for “no legal recognition” never goes
above 50% and, in most cases, hovers between 35% and 40%.*
Conversely, when one combines the small public support for
gay marriage with the more substantial support for civil
unions, there is consistently a majority of support for some
legal recognition of gay couples.+

What this means to me is that the second view of gay
sex holds significant sway in our society today. As I note
above, I presume most parents today would prefer their child
not be gay. But if their child was gay, these parents may no
longer believe they must desperately seek out professional
“help” for the child. The large number of well-adjusted, happy
and successful gay people living openly and honestly in today’s
society reinforces the medical profession’s current judgment
that there is nothing psychologically wrong with being gay.+

would change our society for the better, and 40% thought it would have no effect on our
society. Id. at 25.

4 BOWMAN & FOSTER, supra note 29, at 27-28 (reviewing one poll from 2000,
and fifteen polls from 2004, that gave respondents the option between marriage, civil
unions, and no legal recognition for same-sex couples).

4 Id. What is particularly fascinating is that people report more moral
disapproval of homosexuality among the American public than the polls indicate there
actually is. A 2001 Gallup poll asked, “What is your impression of how most Americans
feel about homosexual behavior—do most Americans think it is acceptable or not
acceptable?” Seventy-four percent responded that most Americans believe homosexual
behavior is not acceptable, while 21% responded that most Americans believe
homosexual behavior is acceptable. Id. at 7. In fact, a May 2001 Gallup poll found that
40% of respondents considered “homosexual behavior” to be “morally acceptable,” while
53% found it to be “morally wrong.” Id. at 4. And in the NORC survey of 2002, 55%
said homosexual behavior was “always wrong” and 5% said it was “almost always”
wrong; 33% said it was “not wrong” and 7% said it was “only sometimes” wrong. Id. at
2.

46 See, e.g., Amer. Psychiatric Ass’n, Gay Lesbian and Bisexual Issues,
http://healthyminds.org/glbissues.cfm (last visited Sept. 27, 2006) (quoting a 1992
American Psychiatric Association (“APA”) statement: “Whereas homosexuality per se
implies no impairment in judgment, stability, reliability, or general social or vocational
capabilities, the [APA] calls on all international health organizations and individual
psychiatrists in other countries, to urge the repeal in their own country of legislation
that penalized homosexual acts by consenting adults in private. And further the APA
calls on these organizations and individuals to do all that is possible to decrease the
stigma related to homosexuality wherever and whenever it may occur.”); Amer.
Psychological Ass'n, Being Gay Is Just as Healthy as Being Straight,
http://www.psychologymatters.org/hooker.html (last visited Sept. 27, 2006); Child
Welfare League of America, LGBTQ Youth Issues: About the Program,
http//www.cwla.org/programs/culture/glbtqabout. htm (last visited Sept. 27, 2006)
(noting the Child Welfare League of America’s “full support for all young people,
regardless of sexual orientation”); Child Welfare League of America, Position
Statement on Parenting of Children by Lesbian, Gay, and Bisexual Adults,
http://www.cwla.org/programs/culture/glbtgposition.htm (last visited Sept. 27, 2006)
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And more and more people are beginning to accept that
individuals do not “choose” homosexuality; they are simply
emotionally and physically happier with an individual of the
same sex. It is also possible that the horror value of
discovering one’s child is gay has subsided. Although the
majority of parents today may not want their child to be gay,
they are probably less horrified to find out their child is gay
than they would be if they discovered their child was having
sex with his or her sibling, having sex with a child or having
sex in public.

And, at bottom, these parents do not want their children
discriminated against “just because they are gay.” Parents
may not like the fact that their child is gay, but they also do
not want American society to penalize their child unduly for
that fact.*

(“The Child Welfare League of America. .. affirms that lesbian, gay, and bisexual
parents are as well suited to raise children as their heterosexual counterparts.”).

47 See, e.g., BOWMAN & FOSTER, supra note 29, at 19 (surveying relevant polls
and concluding that “[olne of the most dramatic changes in attitudes about
homosexuality appears to be about its cause. More people than in the past say that
people are born homosexual or that it is an orientation that they cannot change. In a
Gallup question from 1977, 12% said homosexuality was something a person was born
with; in 2003, 38% gave that response.”).

48 What many of these people and their friends do, with regard to public
policies, is engage in “moral bracketing.” Moral bracketing, a basic component of
liberal political theory, allows people to say both that homosexuality is wrong and that
antigay discrimination is wrong. Under this liberal view, as long as gay people do not
harm anyone else, the State should be tolerant of them. See Feldblum, Gay Is Good,
supra note 17 at 147-50 (describing moral bracketing). The advantages and
disadvantages of moral bracketing have intrigued me for over a decade. See generally
Chai R. Feldblum, The Federal Gay Rights Bill: From Bella to ENDA, in CREATING
CHANGE: SEXUALITY, PUBLIC POLICY, AND CIVIL RIGHTS 149 (John ID’Emilio et al. eds.,
2000) [hereinafter Feldblum, Federal Gay Rights]; Chai R. Feldblum, The Limitations
of Liberal Neutrality Arguments in Favour of Same-Sex Marriage, in LEGAL
RECOGNITION OF SAME-SEX PARTNERSHIPS: A STUDY OF NATIONAL, EUROPEAN AND
INTERNATIONAL LAW 55 (Robert Wintemute & Mads Andnees eds., 2001); Feldblum,
Moral Rhetoric, supra note 23; Chai R. Feldblum, A Progressive Moral Case for Same-
Sex Marriage, 7 TEMP. PoL. & CIv. RTS. L. REV. 485 (1998); Feldblum, Sexual
Orientation, supra note 20. My personal belief is that we will be able to achieve full
liberty for LGBT people only if we directly engage in a moral discourse about sexuality,
sexual orientation, and gender in the public domain. The Moral Values Project, an
enterprise I began working on in 2005, is designed to reach people who believe
homosexuality is immoral but who also believe gay people should not be discriminated
against. One goal of the Moral Values Project is to move people from the “I love you
anyway” stance to the “I love you” stance—that is, from the second view of gay sex I
describe above to the third view of gay sex. For purposes of this article, however, I am
postulating a trend towards more legal protection and equality for LGBT people,
whether it is achieved through a continuation of moral bracketing (as some people
believe it can be) or through a new engagement with moral discourse (as I believe is
necessary).
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For purposes of this article, therefore, I would like to
postulate that the coming decades will see a rise in legislation
and judicial opinions favoring full liberty for LGBT people.
Assuming that is the case, how should the LGBT movement
think about the fact that granting liberty to gay people might
put a burden on people holding the first view of gay sex—
people who feel that if they rent an apartment to a gay couple,
allow a gay couple to eat at their restaurant or provide health
benefits to a same-sex spouse, it is tantamount to aiding and
abetting sinful or immoral behavior?

B. Impact of LGBT Liberty on Belief Liberty

To consider the question I pose above as relevant at all,
one has to believe that a civil rights law that protects the
liberty of LGBT people by prohibiting discrimination based on
sexual orientation or gender identity (or by conferring civil
union or marriage status on same-sex couples) places a burden
on the liberty of some people regulated by the law. This is not
self-evident. Many people believe these laws merely regulate
the “conduct” of such individuals and have little or no impact
on such individuals’ beliefs, identities or practices.

The liberty I believe such laws might, in certain
circumstances, burden is what I call “belief liberty.”* What I
mean by “burden” is that the law requires an individual to
engage in conduct that requires him or her to act in a manner
inconsistent with his or her deepest held beliefs. From a
liberty perspective, whether these beliefs stem from a religious
source or from a secular source is irrelevant. What is common
among these belief systems, and what should be relevant for
the liberty analysis, is that these beliefs form a core aspect of
the individual’s sense of self and purpose in the world.

Certainly, in America today, religious people of certain
denominations are likely to be disproportionately burdened by
laws that regulate their conduct.-with regard to gay people. For
example, current polling data shows that, while the majority of
Americans (568%) say marriage for same-sex couples should not
be permitted, a much larger 85% of self-identified conservative
Republicans and evangelical, white Protestants say that gay

49 T explain what I mean by “belief liberty,” as well as what I consider
“identity liberty” and “bodily hiberty” infra Part B.2.a.
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marriage should be illegal.®® But we miss the mark, I think, if
we analyze this burden solely as a burden on religious liberty,
writ narrow, rather than as a burden on belief liberty, writ
large. Obviously, as I note in the introduction to this article,
the Supreme Court’s decision in Employment Division v.
Smiths limits the reach of the Free Exercise Clause as a
practical matter. But, as a theoretical matter, I believe it is
more appropriate to analyze these belief claims as liberty
claims and not to elevate religious beliefs over other deeply
held beliefs derived from non-religious sources. From the
perspective of a person holding a particular belief, the intensity
of that belief may be as strong regardless of whether it derives
from a religious or a non-religious source.

Fully recognizing the existence of this type of burden
requires two steps. First, we must consider what moral values
are inherent in civil rights laws and whether these values
might conflict with the deeply held beliefs of some individuals
who are regulated by the law. Second, we must consider
whether forcing someone to act (or not to act) in a certain way
can burden a liberty interest that should be protected under
the Due Process Clause.

1. The Moral Values in Civil Rights Laws

A major strand of liberal political theory postulates that
“morality”—in the sense of a moral, normative view of “the
good”—is not the proper object of governmental action.
According to this view, individuals living in a pluralist society
will inevitably hold divergent normative and moral beliefs, and
the role of law and government is to adequately safeguard the
rights necessary for each individual to pursue his or her own
normative view of “the good life”—not to affirmatively advance
one moral view of “the good” over others.5

5 Gary Langer, Most Oppose Gay Marriage; Fewer Back an Amendment,
ABC NEWS, June 5, 2006, http/abcnews.go.com/US/Politics/story?id=2041689
&page=1.

51 494 U.S. 872, 879 (1990) (holding that “the right of free exercise does not
relieve an individual of the obligation to comply with a ‘valid and neutral law of
general applicability on the ground that the law proscribes (or prescribes) conduct that
his religion prescribes (or proscribes)” (quoting United States v. Lee, 455 U.S. 252, 263
n.3 (1982) (Stevens, J., concurring))).

52 See BRUCE A. ACKERMAN, SOCIAL JUSTICE IN THE LIBERAL STATE 349-78
(1980); RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 90-100 (1977); JOHN RAWLS, The
Priority of Right and Ideas of the Good, in POLITICAL LIB